
Page 1 of 9  Post-Lockdown FAQ 
 

 

Po
st

-lo
ck

do
w

n 

 
 
 
 
 
 
 
 

  

 

 

 

 

 

 

Post-Lockdown FAQ 
Common employment and safety-related 
Questions arising out of the relaxing of restrictions  
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Introduction 

Lockdown restrictions have, and continue to be, lifted across the UK. 

In England, almost all legal restrictions on social contact have been removed, with some guidance 
remaining in place.  

In Scotland, Northern Ireland and Wales, most restrictions have been lifted, although guidance in a lot 
of respects remains in place. It’s important to check official guidance where you are regularly.  

The easing of restrictions will naturally present challenges for employers. As well as the employee 
issues that are likely to emerge as business prepare to return to work, the removal of government 
guidance makes risk management more complicated, as employers will have to decide for themselves 
what health and safety control measures are required. 

This guide answers some common questions employers may have at this stage. 

Face coverings 

What happens if an employee won’t come into work because others aren’t wearing 
face coverings? 
There are different rules regarding face coverings in England, Scotland and Wales. Again, it’s 
important to check the most up-to-date information where you are. 

Where there is no legal requirement, e.g. in England, whether businesses and services wish to 
maintain and encourage people to wear a face covering will be up to them. A number of airlines, for 
example, have announced that they will continue to require face coverings to be worn on planes, and 
various City Mayors have announced that they will still be required on some public transport. 

What happens if an employee refuses to come into work because someone else refuses to wear a 
face covering will depend on whether the employer is requiring this. If they are, then they may be able 
to discipline the non-wearer, subject to the reasonableness of that instruction and the reasons for 
refusal.  

If the employer does not require this, the situation is likely to be different. It may be that the employee 
refusing to come into work could be disciplined, but it would be necessary to investigate the reasons 
for refusal before deciding what to do. If they have health and safety concerns, then investigate these. 

Care would need to be taken in assessing whether the concern amounts to a protected disclosure and 
would be protected under whistleblowing legislation, or whether it would be covered under the health 
and safety protection in the Employment Rights Act 1996, whereby the employee argues that they are 
staying away from work because they believe there is a serious and imminent threat to their own or 
others safety.  

https://www.gov.uk/government/publications/face-coverings-when-to-wear-one-and-how-to-make-your-own/face-coverings-when-to-wear-one-and-how-to-make-your-own
https://www.gov.scot/publications/coronavirus-covid-19-public-use-of-face-coverings/
https://gov.wales/face-coverings-guidance-public
https://www.lancs.live/news/uk-world-news/ryanair-easyjet-jet2-ba-retain-20978531
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If the employer’s risk assessment states that no face coverings are required, then it may be quite 
difficult for an employee to reasonably hold that view. It will be very important to investigate with the 
employee though and try and give reassurance as to why it is safe to come into work. See our 
Refusals to Return to Work Guide, available to download from our Resources page, for further 
guidance on dealing with these types of situations.  

If the wearing of a face covering in the workplace is required under law, then the employee may have 
a legitimate reason for not wanting to work with someone who is not wearing one. Care will have to be 
taken, though, taking into account the reasons for the employee not wearing a face covering, and 
trying to reassure the employee refusing to come into work that it is still safe to do so. 

If it is safe to do work, and this is confirmed by a risk assessment, then the employer may be able to 
take disciplinary action, although alternatives to dismissal would have to be considered, such as 
moving the employee to an area where everyone is wearing a face covering, or perhaps suggesting 
that the employee can take unpaid leave until 9 August when those restrictions may be lifted. These 
issues will be very fact-specific, though.  

There may be a number of reasons why someone is not wearing a face covering, including medical 
conditions which could amount to a disability. It will therefore be important to ensure that those 
employees are not discriminated against or harassed because of this. Explaining to employees that 
any such treatment will not be tolerated and would lead to disciplinary action will help employers to 
defend any claims should they arise.  

What issues could potentially arise if employees do/don’t want to continue wearing 
face coverings? 
As mentioned above, the rules and guidance on face coverings differs across the UK, so it’s very 
important that you check what rules and guidance applies to you at any one time.  

From a health and safety perspective, if employees want to continue wearing them when the guidance 
suggests you don’t have to, one would expect a reasonable employer to support that decision. It’s 
about winning hearts and minds of staff; having been told for the last couple of years to wear them, 
and then it being suddenly announced that you no longer have to, you can imagine there will be some 
unease.  

If they don’t want to continue wearing them, and there is no legal requirement to do so, they will not 
have to (subject to any employer requirements – see below), There may be local requirements in 
place, for example TfL announced that face coverings must still be worn on London Underground, 
buses and trains. 

Irrespective of the removal of the legal requirement to wear coverings, there may be some staff who 
are unhappy and may feel that they are more vulnerable – after all, we’ve been told face coverings 
primarily provide protection to others. A room full of people, with some wearing face coverings and 
some not, could present a potential issue.  

From an employment law perspective, it’s clearly a potential source of conflict amongst employees. 
You could have grievances from people who want to continue wearing them against those that don’t 

https://worknest.com/resources/
https://www.theguardian.com/uk-news/2021/jul/13/masks-will-be-needed-on-london-tube-buses-and-trains-tfl-to-confirm
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and vice versa. To that end, it would help for employers to set out a policy on what the 
rules/expectations are around the wearing of face coverings and communicate that to all employees 
so that everyone knows where they stand. If the rule is to require the wearing of face coverings in 
certain circumstances, explain why and what will happen if that requirement is not met.  

Employers will still have to explore why someone does or does not want to wear a face covering as 
the reasons could be linked to a protected characteristic – disability for example – so you must be 
careful not to discriminate. 

Can employers still require employees to wear face coverings in the workplace once 
no longer a legal requirement? 
Not under COVID law/guidance. A face covering is not an item of personal protective equipment 
(PPE) and therefore not regulated by the Health and Safety Executive or Local Authority under health 
and safety law.  

If it was PPE, the employer could require employees to wear one, as their risk assessment would 
stipulate that PPE must be worn for certain activities or locations). However, as it isn’t PPE, 
employers’ hands are effectively tied. 

From an employment law perspective, employers have a fair degree of latitude to decide what is or is 
not appropriate in the workplace and those internal rules are largely a matter for the company. 
However, when you come to rule enforcement – especially if you were talking about potential 
dismissal – then the lack of legal requirement will come into play in terms of judging the 
reasonableness of any action. That’s not to say someone could not be dismissed for refusing to wear 
a mask – that will depend on the reasons for that requirement and the reasons for the refusal – but it 
may make the bar a little higher for the employer. 

If we think face coverings interfere with a person’s ability to do their job, can we ask 
that they don’t wear one? 
Where there is no legal requirement to wear a face covering, it will be important to ensure that risk 
assessments cover this situation. If the employer’s risk assessment identifies that there is a risk that 
can be mitigated by wearing a face covering, then asking an employee not to do so could increase 
risk to the individual and others. Whether that instruction is reasonable will depend on the 
circumstances, e.g. how much of a risk is it and are there other mitigating steps that could be taken.  

Where there is a legal requirement, it will not be possible to ask an employee to remove the face 
covering, unless the law allows for that situation. 

Vaccination 

What happens if an employee won’t come into work because others aren’t vaccinated? 
As with face coverings, a lot will depend on whether the employer is requiring employees to be 
vaccinated or not.  
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At present, there is no government requirement for employees to be vaccinated – in England there 
was a legal requirement to be vaccinated to enter care home settings from 11 November 2021, with 
similar provisions being suggested for other health and social care settings from 1 April 2022, but 
these requirements were removed on 15 March 2022.  

Our Vaccination and Testing Guide contains further guidance on whether employers can require 
employees to be vaccinated. In short, it will ultimately depend on the risk profile of the workplace, but it 
is likely to be limited to those jobs where the employee looks after vulnerable individuals, e.g. care 
homes, or where there is a requirement to be vaccinated to do the job, e.g. international travel to 
countries where vaccination is required to enter. 

If the employer is entitled to require employees to be vaccinated, then the employee refusing to come 
to work because of there being unvaccinated employees near them may have a reasonable excuse. 
Concerns could range from worries about transmission of COVID-19 to them from unvaccinated 
employees, or risks to others in the workplace. However, it will depend on the circumstances.  

It may be that the employee who is not vaccinated has a reasonable reason for doing so, too. It will be 
a case of discussing the concerns with employees in order to see if anything can be done to alleviate 
them.  

If there are unvaccinated employees in the workplace where there is a requirement to do so, then this 
should be covered off in any risk assessment, which will hopefully assist in alleviating the concerns of 
a vaccinated employee coming into work. Whether this employee’s concerns allow them to stay away 
from the workplace without disciplinary action being taken will depend on the circumstances, although 
even if they have a valid reason for staying away, if that is going to be for an indefinite period and 
there are no alternative arrangements that could be offered, you could be looking at a dismissal on the 
grounds of some other substantial reason.  

If the employer is not requiring employees to be vaccinated, or they are but are not entitled to do so, 
the situation may be slightly different in that the employee staying away may not have as strong a 
reason to stay away, although again the same considerations will apply – it will be necessary to 
establish what the employee’s concerns are, particularly to ensure that they are not protected under 
either whistleblowing or health and safety detriment legislation. As always, the risk assessment will be 
key in helping to alleviate concerns that the employee may have.  

Again, see our Refusals to Return to Work Guide for further guidance on how to deal with 
employees who don’t want to come into work due to health and safety concerns.  

Keep in mind that there may be a number of reasons why someone is not vaccinated, including 
medical conditions which could amount to a disability. In addition, it may be because of a religious or 
philosophical belief protected under the Equality Act 2010. It will therefore be important to ensure that 
those employees are not discriminated against or harassed because of this. Explaining to employees 
that any such treatment will not be tolerated and would lead to disciplinary action will help employers 
to defend any claims should they arise. 
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Can we ask for evidence of vaccination? What if employees refuse?  
The main point here will be to establish why the employer is asking for that information. If it is because 
they require employees to be vaccinated, whether they can ask for that information will depend on 
whether the requirement to be vaccinated is reasonable or not – see our separate Vaccination and 
Testing Guide on this point.  

If it is a reasonable requirement, then asking for this information will also be reasonable, and a refusal 
to provide that information could lead to disciplinary action. If the requirement to be vaccinated is not 
reasonable, then it is difficult to see how requesting this information would be so too.  

There may be other reasons why an employer would want that information, e.g. they wish to know 
how many people are vaccinated in the workplace in order to assess what the risk profile is and 
whether any further health and safety steps should be taken.  

What you can do with an employee who refuses in these circumstances will likely depend on how 
crucial that information is to the employer. If it is critical, then it may be that disciplinary action could be 
taken, although this is unlikely. The better way to address the issue here would be to speak to the 
employee, explain why they need the information and reassure them that they will not be treated 
detrimentally because of their vaccine status (if that is the case), and that the information will be 
treated confidentially.  

The other big issue is data protection – vaccine status information will be what’s known as special 
category personal data (previously sensitive personal data) and certain requirements will have to be 
met regarding this, including ensuring that the employer has a lawful reason for processing that data, 
which will link to the reason why they need it in the first place (for which see above) – there is more 
information on the ICO’s website regarding data protection and vaccinations, here.  

Do we need different measures for employees who aren’t vaccinated, versus those 
who are double jabbed, versus those who have had just one? 
Not as far as the law is concerned, though certain employers may choose to stagger the return of 
workers to the office based on their vaccination status.  

If it this makes people feel more comfortable, it might be a sensible idea. However, there is no 
obligation to do so. It’s about having discussions with workers and addressing any concerns they may 
have. 

Homeworking 

What’s the government’s stance on continued homeworking? 
Currently, the work from home advice is slightly different across the UK, so check the most up-to-date 
official information where you are.  

Where the work from home mandate has been relaxed, it’s likely that employers will want more 
employees to come back to work where they can if they haven’t done so already and it is not possible 

https://ico.org.uk/global/data-protection-and-coronavirus-information-hub/coronavirus-recovery-data-protection-advice-for-organisations/vaccination-and-covid-status-checks/
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for them to work from home. One issue that is likely to come up is employees raising concerns that 
they do not want to come into work because they do not think it is safe to do so. For advice on this 
issue, see our Refusals to Return to Work Guide. 

What do we do if employees insist that they are not coming back to the office because 
they’re just as productive at home, but we disagree? 
There will be a couple of factors to consider here: 

What does the employment contract say? If it is clear that the place of work is the workplace itself, and 
there has been no permanent variation of that term when allowing/agreeing for the employee to work 
from home during the pandemic, then the employer may be able to require the employee to comply 
with their contract of employment.  

However, it might be that the employee could make a formal flexible working request, in which case 
the employer could only refuse that request on a number of business-related grounds – details of 
those grounds can be found here.  

Either way, from an employee relations perspective, it would be important to find out why the 
employee wants to work from home, work out if that is actually possible – and if not, why not – and 
discuss this with the employee. It may be that, actually, working in this more flexible manner is 
beneficial for all parties. 

Having a blanket policy requiring employees to be in the office/workplace could potentially be 
indirectly discriminatory on various grounds, e.g. sex, disability, etc. This can potentially be justified, so 
again, it’s important to have a valid reason for having such a policy in place.  

Where the work from home (WFH) advice is revoked, can employees still refuse to 
work on safety grounds? Is this likely to affect a Tribunal’s stance? 
This is likely to come down to the individual workplace and whether any risk assessment has identified 
a risk, notwithstanding the withdrawal of the WFH advice.  

If an employee raises such concerns, it will still be important to ensure that their concerns are properly 
investigated and considered before taking any action against them, since they may have protection 
under whistleblowing and health and safety legislation.  

However, the safer it becomes in the wider community as a result of a reduction in the number of 
COVID cases and/or the severity of illness, the harder it may become for an employee to be able to 
say that they “reasonably believe” there is a “serious and imminent threat to health”. Each case should 
be considered on its own facts, since there may be other circumstances to bear in mind, e.g. that 
employee may not have been able to be vaccinated and, therefore, the risk to them may still remain 
higher.  

https://www.acas.org.uk/responding-to-a-flexible-working-request/if-the-request-is-not-possible
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Ongoing health and safety measures 

What do we need to do before people return to work? 
The main issue will be ensuring that the health and safety side of things is in order. Once that has 
been done, discussing the return to the workplace with employees will be important.  

We would suggest that giving employees some advance warning of the return will assist with the 
return, ensuring that they are aware of what the employer is planning, disclosing the contents of any 
risk assessment(s), and addressing any questions or concerns from employees. If the employee 
wants to continue working from home, see the above question.  

Should we abandon all health and safety measures just because we can, or should 
some remain? 
Although restrictions on social distancing, self-isolation and face coverings will go, and in some 
respects have gone, there are still fundamental duties under health and safety law that employers 
must fulfil. For example, you must provide adequate welfare facilities (including hot and cold running 
water and soap) to ensure personal hygiene, sufficient ventilation, a cleaning programme, as well as 
put measures in place to support the wellbeing of employees who may continue to work from home 
whether permanently or hybrid.  

All of these things have always been required – it’s just that the pandemic has placed greater 
emphasis on them because they are good at controlling COVID-19. 

It will also be necessary to take into account government guidance, even if this is not legally binding, 
since, amongst other things, this could affect any insurance that you have in place. For example, in 
England, the government has suggested that using the NHS COVID Pass in some situations would be 
recommended, especially in large crowded settings where people are likely to be in close proximity to 
others outside their household – see here.  

How should employers address employees’ concerns about safety in the workplace as 
restrictions are removed? 
Employers have always had a duty to provide a safe place of work. That includes welfare facilities (hot 
and cold running water and soap), adequate ventilation and cleaning. These three measures have 
been important in the control of COVID.  

However, just because COVID measures have been dropped does not mean these statutory duties 
have been removed. Reassure staff that these measures are still in place. It’s about talking and 
collaborating with them to give that reassurance that you are doing all that is reasonably practicable. 

From an employment law perspective, clear communications around what is and is not required and 
why will be essential. Whatever rules you decide upon, keep in mind that an employee should not be 
dismissed or treated in a detrimental fashion for raising health and safety concerns about the 
workplace. Indeed, they have extra protections when they do so.  

https://www.gov.uk/guidance/covid-19-coronavirus-restrictions-what-you-can-and-cannot-do#businesses-and-venues
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If an employee raises a concern, then find out what that is, getting as much information as possible. 
Approach this sensitively, bearing in mind the uncertainty of the whole situation. Do not reprimand the 
employee for coming forward with the concerns. If you can, answer the concerns with objective 
evidence to support your assertion that the workplace is safe for the employee. Set out what steps 
have been taken. If there are any further measures that can be taken to ensure safety, discuss those 
with the employee and implement them. Consider whether the employee can work from home. If you 
are satisfied that there are no further steps to be taken, explain this to the employee and, if they are 
refusing to return to work, tell them they need to attend. If they still refuse to do so, you could consider 
unpaid leave or perhaps even disciplinary action but always take advice first.  

The information in this note is correct as of 18 March 2022. Please check government 
guidance for the most up-to-date position regarding the lifting of restrictions. 


	Introduction
	Face coverings
	What happens if an employee won’t come into work because others aren’t wearing face coverings?
	What issues could potentially arise if employees do/don’t want to continue wearing face coverings?
	Can employers still require employees to wear face coverings in the workplace once no longer a legal requirement?
	If we think face coverings interfere with a person’s ability to do their job, can we ask that they don’t wear one?

	Vaccination
	What happens if an employee won’t come into work because others aren’t vaccinated?
	Can we ask for evidence of vaccination? What if employees refuse?
	Do we need different measures for employees who aren’t vaccinated, versus those who are double jabbed, versus those who have had just one?

	Homeworking
	What’s the government’s stance on continued homeworking?
	What do we do if employees insist that they are not coming back to the office because they’re just as productive at home, but we disagree?
	Where the work from home (WFH) advice is revoked, can employees still refuse to work on safety grounds? Is this likely to affect a Tribunal’s stance?

	Ongoing health and safety measures
	What do we need to do before people return to work?
	Should we abandon all health and safety measures just because we can, or should some remain?
	How should employers address employees’ concerns about safety in the workplace as restrictions are removed?


