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1. Introduction
A ‘fixed-term contract’ is a Contract of Employment that will 
terminate on one of the following:

• A specific date;

• After a specific period of time;

• On completion of a particular task; or

• On the occurrence of a specific event.

Common uses of fixed-term contracts include to cover a 
period of maternity leave, to do a job where funding has been 
provided for a specific task or period, or for seasonal work.

Since fixed-term employees have specific rights over and 
above other employees, before deciding to engage someone 
for a fixed term, it is worth considering whether to engage the 
employee on an ordinary ‘permanent’ contract that can be 
terminated on notice – bearing in mind that employees do 
not acquire unfair dismissal and redundancy protection for 
the first two years of their employment. Our experience is that 
it is not uncommon for employees engaged on a fixed term 
to be dismissed before the expiry of the term or to have the 
term extended on more than one occasion. Using a normal 
permanent contract terminable on notice may be more 
appropriate in such cases.

2. The Fixed-term Employees 
Regulations
The Fixed-term Employees Regulations prevent fixed-term 
employees being treated less favourably than permanent 
employees just because they are employed on a fixed term.

The Regulations apply to all employees who are currently 
fixed term and can apply to employees who have been fixed 
term in the past.  They do not cover apprentices, agency 
workers, anyone on sponsored training or students on work 
experience for up to one year as part of a higher education 
course.

3. Comparable treatment
A fixed-term employee should not be treated less favourably 
than a comparable permanent employee in relation to the 
following:

• The terms of their contract of employment (other than 
the fact that the duration of their contract is fixed);

• Any other detriment by act or failure to act.

So, fixed-term employees are entitled to the same number 
of holidays as a comparable permanent member of staff, 
the same rate of pay, entitlement to join a pension scheme, 
bonus or PHI scheme, enhanced redundancy payments 
and any other benefit given to a comparable permanent 
employee. And they should not be subjected to a detriment, 
for example being selected for redundancy, by reason of 
being fixed term.
Fixed-term employees should also be given an equal 
opportunity to apply for a permanent position as other 
permanent employees. In addition, fixed term employees are 
entitled to be notified of any permanent positions within the 
employer’s business. 

Vacancies should appear in an advertisement which the 
employee has a reasonable opportunity of reading in the 
course of their employment (e.g. intranet/noticeboard), or 
the employee should be given reasonable notification of the 
vacancy in some other way (in a redundancy exercise, any 
“suitable” vacancy will need to be offered). 

Importantly, information about permanent vacancies should 
be provided to all staff in a similar way, unless different 
methods of communication can be objectively justified. 
Ensuring that vacancies are displayed centrally or appear on 
the intranet/newsletters sent to all staff is usually sufficient. 
Please be aware that this requirement relates to all available 
vacancies and not just those that are “suitable”. 
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4. The comparable employee
The comparable employee is another employee who 
is not on a fixed-term contract who works for the same 
employer at the same establishment (or, if there is no 
comparable employee at the same establishment, a different 
establishment of the employer) and who does the same or 
broadly similar work and has a similar level of qualifications 
and skills relevant to the different treatment.

5. Objective justification
An employer has a defence for unequal treatment if it can 
justify the treatment on objective grounds after giving 
consideration to the needs and the rights of the individual 
and balancing those against the needs of the business. 

In order to be able to objectively justify differential treatment, 
the employer would need to show:

• It was to achieve a legitimate aim; and

• It was an appropriate and proportionate way of achieving 
that aim.

Examples might be:

• “We did not give this fixed-term employee a company 
car for the duration of their one-month term because of 
the disproportionate cost to the business of providing a 
car for that period”; or

• “We did not give this fixed-term employee a company 
car for the duration of their one-month term, but we did 
pay them a car allowance.”

Objective justification includes where, taken as a whole, the 
fixed-termer’s terms and conditions are at least as favourable 
as the comparable employee’s.

6. Use of successive fixed-
term contracts
Employees who have been continuously employed for four 
years or more on a series of successive fixed-term contracts 
will be automatically deemed to be permanent employees 
unless continued use of the fixed-term contract can be 
objectively justified. 

This rule can apply even when there has been a gap between 
the contracts in certain situations.

7. Expiry of fixed-term 
contracts
Expiry of a fixed-term contract without it being renewed 
constitutes dismissal.

What rights the employee has in relation to such a dismissal 
depends on the reason the employer allows the fixed-term 
contract to expire without renewing it. 

If the fixed-termer was substituting for an absent employee 
(e.g. one on maternity leave) and the employee is returning, 
then the employer’s requirement for employees to do the job 
remains constant – one employee is required – so there is no 
redundancy and no entitlement to a redundancy payment. 
For unfair dismissal purposes, the employee is dismissed for 
“some other substantial reason”.  

Where the term expires because the job is no longer required 
(e.g. a project is completed), the employee may be entitled to 
a redundancy payment on expiry of the term. 

If you are considering recruiting or terminating fixed-term 
employees, or if you have any current fixed-term employees, 
contact WorkNest for guidance.

Get in touch
At WorkNest, our Employment Law 
Advisers are on hand to help you 
understand your legal obligations 
and protect your organisation’s best 
interests. Contact us to find out more 
about our services and what we can do 
for you.
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