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National Minimum Wage and 
National Living Wage

Workers must be at least school leaving age 
to get the National Minimum Wage (NMW). 
Different rates apply for 16 to 17-year-olds, 18 
to 20-year-olds and 21 to 24-year-olds and for 
apprentices. Contracts for payments below 
the minimum wage are not legally binding.

National Living Wage

The National Living Wage (NLW) was 
implemented in April 2016. The wage applies 
to those aged 25 and over. The National Living 
Wage is legally enforceable in the same way 
as the NMW for other age brackets.

This is different from the Living Wage set 
by the Living Wage Foundation, which is 
voluntary and based on the basic cost of 
living.

Rate changes

The NMW and NLW rates are set in October 
of each year and come into force the following 
April.

Non-payment of the NMW or 
NLW

It is against the law for employers to pay 
workers less than the NMW or NLW, or to 
falsify payment records. If HMRC finds that 
an employer hasn’t paid at least the NMW, 
they can send a notice of arrears plus a 
penalty for not paying the correct rate of pay 
to the worker.

The maximum fine for non-payment will be 
£20,000 per worker. However, employers 
who fail to pay will be banned from being a 
company director for up to 15 years.

How to determine whether the 
NMW has been paid

The NMW regulations require that NMW is 
paid on average across all hours worked. The 
NMW calculation divides the pay over the 
pay reference period by the number of hours 
worked in that period. In order to calculate 
the number of hours worked, it is necessary 
to understand what is considered working 
time under the NMW regulations. WorkNest 
can advise on what types of work count as 
working time for these purposes.
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NMW and salary deductions

Where an employer makes a deduction to 
salary, this cannot reduce normal pay below 
the NMW, even if the employee agrees to it, 
except in limited circumstances. This also 
applies to salary sacrifice schemes, so you 
should put in place procedures to cap salary 
sacrifice deduction and ensure that NMW and 
NLW rates are maintained. 

Work experience placements

Employers may wish to provide work 
experience or internships to students 
but must consider whether they might be 
entitled to NMW. Where the placement 
is for less than one year and is part of a 
student’s higher education or further 
education course, it is automatically exempt 
from NMW regulations.

Where the higher education exemption does 
not apply, the student’s entitlement to the 
minimum wage will depend on whether the 
work experience offered makes the individual 
a worker for minimum wage purposes. 

Someone who is doing a placement that does 
not involve any work being performed, such 
as shadowing, does not fall under the National 
Minimum Wage legislation and therefore is 
not entitled to be paid the minimum wage.

If you want the individual to be able to carry 
out work rather than just observing, then you 
will need to consider whether they are doing a 
placement on a voluntary basis as volunteers 
are not considered workers for minimum 
wage purposes. If none of these exemptions 
apply, the individual on placement should 
receive NMW.

Unpaid trial shifts

Current legislation does not define a trial 
work period or state whether NMW or NLW 
should be paid for this. Factors that may be 
taken into account when considering whether 
to pay a trial shift include whether it is part of 
a genuine recruitment exercise, whether the 
length exceeds what would be considered 
reasonable to determine the individual’s 
ability, and whether the tasks relate to the job 
offered. 

At WorkNest, our Employment Law Advisers 
are on hand to help you understand 
your legal obligations and protect your 
organisation’s best interests. Contact us to 
find out more about our services and what 
we can do for you.

 0345 226 8393

 worknest.com 

 enquiries@worknest.com
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