
Zero Hours  
Contracts

The definitive employer’s guide to



These types of contracts have been 
described as controversial and prone to 
abuse with a number of employers receiving 
considerable flak for their use. Despite all 
the negative press coverage, they can be 
beneficial and lawful for both employers and 
individuals requiring flexibility.

They do raise a significant number of 
questions for employers, particularly about 
employment status and the subsequent 
rights and obligations. In this eBook, we will 
answer your questions, giving you an insight 
into the law, government policy and best 
practice. We will also share our expert tips 
and highlight some key areas where you need 
to tread carefully to avoid ending up in an 
Employment Tribunal or the press.

Little has polarised  
opinion more in recent 
years than the use of zero 
hours contracts.
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6. How do I calculate annual leave and holiday pay?
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8. Are there any top tips when engaging individuals on zero 
hours contracts?
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This means:

• Employers do not need to give them work.
• The individual on the zero hours contract 

does not have to accept the work offered 
to them.

• For employers, it provides a pool of 
workers who are on ‘standby’.

How prevalent is their use?
The figures from the Labour Force Survey 
covering October to December 2016, showed 
that over 900,000 people were employed on a 
zero hours contract, which represents 2.8% of 
people in employment. This is 13% higher than 
the figure for the same period in 2015 and has 
continued to rise slightly since.

What are the characteristics of people on 
zero hours contracts?
The Labour Force Survey identifies some key 
trends of the type of people who are most 
likely to be found on this kind of contract. 
According to the Survey, zero hours workers 
are more likely to be young (aged 16 to 24), 
women, part-time or in full-time education.

Who uses these types of contracts?
Sectors which commonly use zero hours 
contracts include hotel and food, health and 
social care, transport, education and admin 
and support, construction, retail and the 
voluntary sector.

1. 
What is a zero  
hours contract?
A zero hours contract is a contract between an 
employer and an individual whereby the worker has 
no guaranteed hours and is only paid for the work they 
actually carry out.
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From an employer’s 
perspective:

Pros
The biggest advantage of using zero hour 
workers is the flexibility it provides. Having a 
pool of people available allows an organisation 
to respond quickly and effectively to any 
fluctuation of business demands, for example:

This means:

• To deal with an unforeseen event (e.g. to 
manage a sudden increase in demand)

• To cover a particular event (e.g. 
promotional events to launch a new 
product)

• To cope with absences (e.g. maternity 
leave)

• In the build up to a busy period (e.g. in the 
run up to Christmas)

• When starting a new business
• When you have limited or variable funding

If you have no work, there is no pressure to 
provide them with work. Rather than have 
people hanging around doing nothing, you 
can have them when needed and pay them 
only for the work they perform.

Hiring people on zero hours contracts can 
be cheaper than paying the agency fees and 
commission for an agency worker, so it can 
also help keep costs down.

Cons
The flexibility of these types of contracts can 
backfire on employers. As individuals are under 
no obligation to accept work, it can be difficult 
to get someone on short notice to work.

Having different people doing the same job 
can also lead to differences in service delivery 
and quality. Is everyone who is brought in, for 
example to cover an absence or deal with a 
busy period, up to speed with how things are 
done in your business, any recent changes 
and what is expected of them?

Additionally, employers often find it hard to 
work out holiday pay, annual leave accrual, 
whether the employment relationship 
continues between engagements and 
employment status. Getting this wrong can 
lead to all sorts of claims.

2. 
What are the pros 
and cons?
Although these contracts have been branded in some 
areas of the press as only providing employers with all 
the perks and leaving workers in a weak and vulnerable 
position, they can offer advantages for both employers 
and workers.
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From an worker’s perspective:

Pros
Flexibility is also one of the biggest attractions 
for workers.

If an individual is studying, has a part-time 
job, is semi-retired or has care responsibilities 
(children, elderly or disabled dependants), 
zero hours contracts offer them the chance to 
work and earn some income, without having to 
leave aside their commitments.

If they do get called to work, they can turn it 
down if they can’t do it due to other  
prior commitments.

Others see it as a way to get your foot in 
the door, as it may give rise to permanent 
opportunities with an organisation.

Cons
Zero hours contracts can mean that there is 
no real job security and fixed income - they 
don’t know when the next shift or pay check is 
heading their way.

If they are given little notice, they may not be 
able to take the job or if their job is cancelled 
at the last minute by the employer, they 
may be left with no work at all. This makes it 
difficult to plan ahead.
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In a report by the Business, 
Innovation and Skills 
Committee, the employment 
practices of the company were 
placed under intense scrutiny. 

The Committee found that:
• The arrangements in place for those 

working in the warehouse essentially left 
the workers on a zero-hours contract most 
of the time.

• Despite the fact the contracts did not 
guarantee hours and paid them at the 
national minimum wage rate, the workers 
had “restrictive requirements” imposed 
on them.

• The workers had to accept any suitable 
assignments that arose and a failure to do 
this meant they put themselves at risk of 
being dismissed for gross misconduct.

• The arrangements made it very difficult 
for them to have another job or juggle 
other commitments.

People have also raised concerns about 
employment law rights. Some rights are day 
one rights and others are acquired over time. 
Under zero hours arrangements, there can 
be breaks in employment, which mean that 
certain rights, for example maternity pay 
or flexible working, take much longer to be 
acquired or may never be acquired at all.

This has led to numerous reports of 
companies using zero hours to hire casual 
workers to cuts costs, shun their obligations 
and not give workers the rights and 
protections they are entitled to.

Despite their controversial nature, zero hours 
contracts can, in fact, be lawful and used by 
scrupulous employers.

3. 
Why are they so 
controversial?
Some high profile employers that use zero hours 
contracts on a large scale have received criticism for 
their use of zero hours contracts. None more so than 
Sports Direct in their Shirebrook warehouse.
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This has required the law 
to evolve to provide a legal 
definition of zero hours 
contracts, curb areas of 
concern and introduce some 
legal protections for individuals 
on these types of contracts.

Background
In September 2013, Vince Cable, the 
Business Secretary at the time, announced a 
consultation on zero hours contracts would 
be launched. It ran from December 2013 to 
March 2014. In June 2014, after analysing 
the outcome of the consultation, it was 
announced that contracts with restrictions 
on individuals working elsewhere, known as 
“exclusivity clauses”, would be banned.

Small Business, Enterprise and Employment 
Act 2015
The Small Business, Enterprise and 
Employment Act 2015 entered into force on 
26th March 2015.

It provided a legal definition of zero hours 
contract as a contract of employment or other 
worker’s contract under which:

• “The undertaking to do or perform work 
or services is an undertaking to do so 
conditionally on the employer making work 
or services available to the worker, and

• There is no certainty that any such work or 
services will be made available to  
the worker.”

It also prohibited the use of provisions in 
a contract of employment which restricts 
someone on a zero hours contract from 
undertaking work with another employer or 
bans them from taking work with another 
employer without the employer’s consent. If 
these provisions are in the contract, they are 
unenforceable.

4. 
What does the 
law say about zero 
hours contracts?
Over the last few years, the government has had to 
deliberate on what to do to ensure employers are able 
to effectively respond to their business demands whilst 
ensuring workers’ rights are protected.
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The Exclusivity Terms in Zero Hours 
Contracts (Redress) Regulations 2015
The government then consulted between 
August and November 2014 on how to 
approach penalising those employers who do 
rely on exclusivity clauses.

The Exclusivity Terms in Zero Hours Contracts 
(Redress) Regulations 2015 entered into force 
on 11th January 2016 and provides as follows:

• For those who are “employees”, they 
cannot be dismissed if the main reason 
for the dismissal is that they have violated 
a term in their contract that prevents them 
from working for someone else. If they 
bring a claim of unfair dismissal to an 
Employment Tribunal, they do not have 
to have worked for two years with their 
employer as is typically the norm for this 
type of claim.

• For those who are “workers”, they cannot 
be subjected to any detriment for not 
complying with the exclusivity provision in 
their contract.

Essentially, this means that if you decide to 
put someone at a disadvantage or dismiss 
someone because they turn down an 
assignment because it conflicts with their 
other commitments, you may face costly 
legal action.

Official guidance
The government’s guidance states that zero 
hours contracts “should not be considered 
as an alternative to proper business planning 
and should not be used as a permanent 
arrangement if it is not justifiable”.

Volunteer agreements
The main point is that zero hours contracts 
should not be relied upon to run the core 
activities of the business. The government 
says that they should not be used if there are 
better alternatives, for example, if you can 
offer overtime to staff members or hire some 
on a part-time or fixed term contract.

Example
As an example, the government states 
that they are not suitable if the person is 
working regular hours over a sustained 
period. It is more than likely that in this 
scenario it is more appropriate to offer 
them a different type of contract. Even 
if this was not formally documented, it 
is likely that this could have become the 
position through custom and practice so 
be careful if offering regular hours of work.
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Employment status

An individual’s rights depend on their 
employment status.
It can be notoriously difficult to work out 
whether someone is an employee or a worker. 
Ultimately both Employment Tribunals 
and the HMRC can make decisions about 
employment status, but they can reach 
different conclusions. Therefore, a person may 
be classified as one thing for tax purposes and 
another for the purpose of key employment 
law rights.

The law and HMRC are not concerned 
about labels, therefore simply stating that 
the individual is worker, for example, is not 
enough. They will analyse the nature of the 
working relationship in practice and how this 
has progressed over time, not just the terms 
written down in a contract. In fact, following 
the recent Supreme Court decision in the 
Uber litigation, the contract itself is arguably 
less significant that previously when assessing 
the employment status of individuals.

Some key factors when determining 
employment status include:

Level of control
How much say does the employer have over 
the individual? Do they dictate when and how 
work must be done?

Mutuality of obligations
Is there a duty to offer work and for the 
individual to carry it out?

Personal service
Can someone else step in if they can’t do  
the work?

Integration
Are they part of the organisation?
 
Financial risks
Is there a risk for the individual to lose money if 
things go wrong?

Equipment
Does the employer provide them  
with equipment?

Remuneration
How are they remunerated? Do they receive a 
weekly or monthly wage?

This is in no way an exhaustive list and each 
factor should not be considered in isolation, 
but as part of the whole picture. In most 
cases, the nature of zero hours means that 
the individual will be considered a “worker” 
because there is no mutuality of obligations. 
The employer has no duty to offer work and 
the individual does not need to accept, which 
are key elements of an employment contract. 

5. 
What are the rights 
of those on zero 
hours contracts?

Expert Tip
We would always recommend that 
you seek legal advice at the earliest 
opportunity to discuss employment 
status. Our Employment Law Advisers 
will be able to give you guidance  
and support.
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Rights attached to employment status
As an employee, they are entitled to a wide 
array of rights, including redundancy pay, 
maternity leave and unfair dismissal.

As a worker, they are entitled to certain 
employment law rights including:
• To be paid the National Minimum Wage/

National Living Wage
• 28 days of annual leave (pro rated 

according to how much they work)
• Not to be discriminated against on basis of 

age, disability, race, etc
• Not suffer any unlawful deductions from 

wage rest breaks

If they are self-employed, they are not entitled 
to employment law rights and protections. 
However, company’s using self-employed 
individuals need to ensure the place in which 
they work is safe.

Accrual of rights
The nature of zero hours may mean that there 
are breaks in their contract, which can affect 
the rights they accrue over time.

For some rights, the employee must have 
worked for you for a specific length of time 
and for others it is a right from day one. For 
example, maternity leave is a day one right 
for employees, but one of the eligibility 
requirements for statutory maternity pay is 
that they have continuously worked for you 
for at least 26 weeks. Likewise, an employee is 
entitled to lodge a claim for unfair dismissal at 
an Employment Tribunal if they have worked 
for you for two years.

This affects how employers structure their 
assignments.
• You may have separate contracts for 

each assignment, so there is no contracts 
between assignments, or

• An umbrella contract, where continuity of 
employment is maintained even whether 
are gaps between the contracts

The distinction is important because in the 
case of separate assignments, they only 
accrue service while they are working and in 
the case of an umbrella contract, they accrue 
service whether or not they are working.

Warning
You need to keep an eye on how the 
employment relationship changes  
over time.

An individual may do the odd few hours 
here and there to deal with business 
demands. However, as time progresses, 
they may start doing regular hours 
each week. Therefore the nature of the 
relationship has changed and this may 
affect their employment status.

Expert Tip
To avoid a whole host of obligations, it 
should be drafted into the contract that 
each offer of work should be treated 
as an entirely separate and severable 
assignment. There is no relationship 
between the parties once the assignment 
is brought to an end and before the start 
of any new assignment.

It is also worth making clear that just 
because they have been offered work 
previously does not mean they have the 
right to regular work or continuity  
of employment.

Our Employment Law Advisers can 
draft the contracts for you to ensure legal 
compliance and best practice
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However, it can get particularly 
tricky to work out the annual 
leave allowance for those 
working variable hours. 

The easiest way to determine holiday accrual 
for those on zero hours contracts is by 
calculating it on the basis of the hours they 
have worked. The holiday entitlement of 5.6 
weeks is equivalent to 12.07% of the hours they 
have worked. For example, if they have worked 
12 hours, they have the right to 87 minutes of 
leave. However, a recent case (Harpur Trust 
v Brazel) has raised some doubt as to the 
legitimacy of this approach, particularly if 
there have been a number of weeks were the 
worker has not worked.

For employees or workers whose hours 
differ from week to week, holiday pay will be 
calculated on the average pay the employee 
earned in the past 52 weeks in which they 
were paid. For a worker or employee on a zero 
hours contract, there may be a week when 
they have not worked at all. If this is the case, 
you need to count back a week to ensure 
that the rate is based on the past 52 weeks in 
which they were paid. 

6. 
How do I calculate 
annual leave and 
holiday pay?
The law gives workers and employees the right to 5.6 
weeks (28 days) of paid annual leave per year, which can 
include bank holidays. If an employee works part-time, 
they are entitled to a pro-rata entitlement.
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There are some of things that 
you should cover in  
the contract:

• How it works (i.e. the employer is under no 
obligation to offer work and the employee 
is under no obligation to accept)

• No presumption of continuity of 
employment and their employment status 
and rights

• Notice of assignment – How will you 
notify them? How do they accept an 
assignment? Location of the assignment

• Termination – How is the  
contract terminated?

• Pay – How much will they be paid for  
each assignment?

• Holiday entitlement, pay and sick leave

In addition, if they are an employee or a worker, 
certain information must be provided them – 
details can be found here.

7. 
What should I 
include in the 
contract?

Expert Tip
Our Employment Law Advisers can draft 
bespoke and tailored documents for 
your organisation to make sure your best 
interests are protected.
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• Clearly advertise the role as being on a 
zero hours basis.

• Do not assume that they have no rights. 
It is important to understand their 
employment status and what they are 
legally entitled to.

• Get the contract drafted by a legal expert 
to avoid expensive pitfalls.

• Seek legal advice when you are unsure of 
how to work out someone’s annual leave 
entitlement or holiday pay.

• Check they are being paid at least the 
National Minimum Wage or National 
Living Wage (whichever is relevant).

• Try and give as much notice as possible 
of available work – this gives them time 
to arrange their schedules and ensure 
personal or care commitments are taken 
care of.

• Avoid cancelling at the last minute – 
this allows workers to pick up another 
assignment.

• Make sure you are not enforcing any 
exclusivity clauses.

• Monitor individual’s hours. If they are being 
given regular hours, this may affect their 
employment status.

At WorkNest, our Employment Law Advisers 
are on hand to help you understand 
your legal obligations and protect your 
organisation’s best interests. Contact us to 
find out more about our services and what 
we can do for you.

 0345 226 8393

 worknest.com 

 enquiries@worknest.com

8. 
Are there any top 
tips when engaging 
individuals on zero 
hours contracts?
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